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Water and Wastewater Compliance
3.1

INTRODUCTION (2020)

Many railroad operations, maintenance, and construction activities are regulated by Federal,
state, and local environmental laws and regulations. This Section describes the water and
wastewater compliance programs and regulatory requirements most commonly applicable to
railroad facilities. These include:
Storm Water Discharges – Industrial Activities



Storm Water Discharges – Construction Activities



Oil Pollution Prevention
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Spill Prevention, Control and Countermeasure (SPCC)
Facility Response Plans

Wastewater Pretreatment and Discharges, and



Water Body and Wetlands Permits
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This Section provides general information to help the reader determine when a permit, pollution
prevention plan, or other environmental requirements apply. Railroad employees are encouraged
to contact their railroad’s environmental department for site-specific guidance and assistance.
STORM WATER DISCHARGES – INDUSTRIAL
ACTIVITIES (2020)
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3.2.1 General
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3.2
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Storm water pollution is a significant source of water quality problems for the Nation’s waters.
In order to minimize the environmental impact of storm water discharges, certain industrial
facilities, including transportation facilities such as rail yards and intermodal facilities, are
required to obtain and comply with National Pollutant Discharge Elimination System (NPDES)
permits.
Only the portions of the railroad facility involved with vehicle or equipment maintenance,
including mechanical repairs, fueling, lubrication, painting, rehabilitation, and cleaning activities
are subject to these permitting requirements. The regulated entities must develop and implement
Storm Water Pollution Prevention Plans (SWPPPs) using best management practices (BMPs)
that effectively reduce or prevent the discharge of pollutants into receiving waters.
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Figure 13-3-1 Intermodal fueling facility subject to NPDES permitting requirements
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3.2.2 Regulatory Citations
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The 1972 amendments to the Federal Water Pollution Control Act (known as the Clean Water
Act [CWA]) provide the statutory basis for the NPDES permit program and the basic structure
for regulating the discharge of pollutants from point sources to waters of the United States.
Section 402 of the CWA specifically required the United States Environmental Protection
Agency (USEPA) to develop and implement the NPDES program. Phase I storm water
regulations went into effect in 1990 and regulated 11 categories of industrial activities, including
transportation facilities.
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3.2.3 Implementing Agency
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Most states are authorized to implement the storm water NPDES permitting program through
their environmental or natural resources agencies. Storm water discharges are usually covered
under general permits that apply to broad categories of facilities. Applications for coverage under
general permits are typically made by submitting a brief Notice of Intent (NOI) form to the
implementing agency. For new facilities, many states require the application for coverage to be
submitted 180 days prior to the discharge.
Although similar, state permits vary, and it is important to note the specific conditions of the
permit applicable at each location. Facilities that combine storm water discharges with industrial
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wastewater discharges, impact impaired receiving water bodies, or have other special
circumstances may be required to obtain an individual NPDES permit, requiring additional effort
to obtain. Facilities that discharge storm water to sanitary or combined sewers may be required to
obtain discharge permits from a municipal utility or publicly owned treatment works (POTWs)
(see Section 131.5 of the CWA).
The USEPA is the permitting authority in a few states, the territories, and on most Tribal lands.
Coverage under the USEPA Multi-Sector General Permit is required in the District of Columbia,
Idaho, Massachusetts, New Hampshire, and New Mexico.
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3.2.4 Storm Water Pollution Prevention Plans

The primary requirement of NPDES storm water discharge permits is the development and
implementation of a written SWPPP. The SWPPP must identify potential sources of water
pollution and describe implementation of practices to reduce the pollutants in storm water
discharges from the facility. Specific requirements may vary and are listed in each State General
Permit and the USEPA Multi-Sector General Permit. In general, the SWPPP must include:
Identification of pollution prevention team members



Description of industrial activities at the facility



General location map of the facility



Site map



Site evaluation with descriptions of potential pollutant sources



Description of storm water management controls, and



Descriptions of inspections, monitoring, evaluations, reporting, and recordkeeping
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The SWPPP must be maintained at the facility (or at the railroad headquarters, so long as a copy
is kept and updated at the facility) and be amended when there is a change in the facility design,
construction, operation, or maintenance affecting the discharge of pollutants, or if a facility
inspection indicates an amendment is needed.
3.2.5 Best Management Practices
Best management practices (BMPs) are activities, prohibitions of practices, maintenance
procedures, and other management practices (structural and nonstructural) to prevent or reduce
the discharge of pollutants. BMPs should be site-specific based on the characteristics of the
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facility and its activities. Examples of BMPs are storing chemicals and oil products indoors or in
a storm-resistant shelter to prevent exposure to storm water; using double-walled fuel tanks or
other secondary containment to prevent fuel leaks; conducting regular inspections to detect
potential leaks or spills; conducting personnel training; and having spill containment absorbents
available. Applicable BMPs should be described in the SWPPP and appropriate personnel should
be trained in their use and applications.
3.3

STORM WATER DISCHARGES – CONSTRUCTION
ACTIVITIES (2020)
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3.3.1 General

Storm water runoff from construction sites can be a significant source of water pollution
primarily due to erosion and sediment runoff. Any construction site disturbing more than one
acre of ground is required to obtain and comply with NPDES permits. The construction site
operator, generally the project owner, must develop and implement a SWPPP using BMPs that
effectively reduce or prevent the discharge of pollutants into receiving waters.
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“Construction” refers to activities resulting in disturbance of land, including clearing, grading,
excavating, and other similar activities. It also includes areas that support the construction
project such as stockpiles, borrow areas, concrete truck washouts, fueling areas, material storage
areas, and equipment storage areas. Generally, construction activities that do not disturb land,
such as track work, pavement repairs, or buildings projects do not require NPDES permit
coverage. Activities that are considered routine maintenance, such as track or road maintenance
and landscaping, generally do not require NPDES permit coverage.

Figure 13-3-2 Sediment Basin at a Large Construction Site
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3.3.2 Regulatory Citations

3.3.3 Implementing Agency
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The 1972 amendments to the Clean Water Act provide the statutory basis for the NPDES permit
program and basic structure for regulating discharge of pollutants from point sources to waters of
the United States. Section 402 of the Clean Water Act specifically required the USEPA to
develop and implement the NPDES program. Phase I storm water regulations went into effect in
1990 and regulated storm water discharges from construction activities five acres and larger.
Phase II storm water regulations went into effect in 2003 and regulate storm water discharges
from construction activities one acre and larger. Phased construction projects that would
together be considered a “common plan of development” must be considered as one project
when determining the size of the land disturbance. Some state and local regulations may
regulate construction sites smaller than one acre. Special notice needs to be taken regarding selfreporting and record keeping requirements.
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Most states are authorized to implement the storm water NPDES permitting program through
their environmental or natural resources agencies. Construction storm water discharges are
usually covered under general permits. Applications for coverage under general permits are
typically made by submitting a brief NOI form to the implementing agency. Although similar,
state permits vary, and it is important to note the specific conditions of the permit applicable to
each location. In some states, permit authorization is not effective until a written response is
received from the implementing agency. Some states have general permits with reduced
compliance requirements for small construction sites between one and five acres, or that require
the owner and each contractor to submit separate NOI forms for coverage.
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The USEPA is the permitting authority in a few states, the territories, and on most Tribal lands.
Coverage under the USEPA Construction General Permit is required in the District of Columbia,
Idaho, Massachusetts, New Hampshire, and New Mexico.

D

Local governments (cities, towns, counties) may also have their own permitting requirements, or
may require proof of coverage under a state or USEPA permit.
3.3.4 Storm Water Pollution Prevention Plans
The primary requirement of NPDES storm water discharge permits is the development and
implementation of a written SWPPP. The SWPPP must be prepared prior to construction, in
accordance with good engineering practices relevant to the specific construction project. The
SWPPP must identify potential sources of water pollution and describe implementation practices
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to reduce the pollutants in storm water discharges from the construction site. Specific state
requirements are listed in the permit and may vary. In general, the SWPPP must include:
Site description



Nature of the construction activity



Sequence of major construction activities



Total area of the site and the area expected to be disturbed



Runoff coefficient of the site after construction is completed



Site map



Description of appropriate storm water controls to be implemented, and



Discussion of inspections, monitoring, and reporting
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The SWPPP must be maintained at the construction site and be amended when there is a change
in construction, operation, or maintenance which may affect the discharge of pollutants to
receiving waters, or if a facility inspection indicates that an amendment is needed. Inspection
and maintenance records must be maintained within the SWPPP.
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3.3.5 Best Management Practices
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Erosion and sediment control BMPs are the structural and non-structural practices used during
construction to keep sediment in place, reduce erosion, and capture sediment moved by storm
water before it leaves the site. Many erosion and sediment control techniques and products are
available, and the BMPs should be designed and implemented in accordance with good
engineering practices and site-specific based on the characteristics of the site and the
construction activities. Common erosion control BMPs include minimization of disturbed areas,
natural vegetation preservation; stabilization of disturbed areas and stockpiles; and slope
protection. Sediment controls include silt fences, fiber rolls or mats, sediment traps or basins,
storm drain inlet protection, and stabilized construction exits. Applicable BMPs should be
described in the SWPPP and appropriate personnel should be trained in their use and
applications.
3.4

OIL POLLUTION PREVENTION (2020)

3.4.1 General
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Most railroad facilities use and store oil, often in large quantities. To prevent oil from reaching
navigable waters and adjoining shorelines, and to contain discharges of oil, certain facilities are
required to develop and implement Spill Prevention, Control, and Countermeasure (SPCC) Plans
or Facility Response Plans (FRPs).
3.4.2 Regulatory Citations
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Originally published in 1973 under the authority of Section 311 of the Clean Water Act, the Oil
Pollution Prevention regulation sets forth requirements for prevention of, preparedness for, and
response to oil discharges at specific non-transportation-related facilities. To prevent oil from
reaching navigable waters and adjoining shorelines, and to contain discharges of oil, the
regulation at 40 CFR Part 112 requires facilities to develop and implement SPCC Plans and
establishes procedures, methods, and equipment requirements (Subparts A, B, and C, known as
the “SPCC Rule”).
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Please note that in this context, “transportation-related facilities” means facilities that transport
oil, such as pipelines, tank trucks, tank cars, etc. Although railroads are engaged in
transportation of goods and materials, including oil, this regulation applies to oil storage
containers and oil-filled equipment at yards, shops, or construction sites. The SPCC Rule does
not apply to motive power containers such as on locomotives, intermodal cranes, hostler trucks,
on-track equipment, or other vehicles; or rail cars in transit (even if temporarily stopped on a
normal route).
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In 1990, the Oil Pollution Act amended the Clean Water Act to require some oil storage facilities
to prepare FRPs. On July 1, 1994, USEPA finalized the revisions that direct facility owners or
operators to prepare and submit FRPs for responding to a worst-case discharge of oil (Subpart
D).
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The SPCC Rule has been amended several times since its publication, most recently in 2009.
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3.4.3 Implementing Agency

The oil pollution prevention regulations, including requirements as applicable to prepare SPCC
Plans and FRPs, are implemented by the USEPA.
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3.4.4 Spill Prevention, Control and Countermeasure Plans
3.4.4.1

Applicability
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The SPCC Rule applies to facilities that have above ground oil storage capacity of more than
1,320 gallons or underground oil storage capacity of more than 42,000 gallons and could
reasonably be expected to discharge oil to navigable waters or adjoining shorelines. The
regulation applies only to oil, including oil of any kind such as petroleum, fuel oil, lubricating
oil, grease, synthetic oils, mineral oil, and vegetable oil. The SPCC Rule does not apply to
storage containers of other chemicals or substances such as cleaners or treatment chemicals, or to
tanks used for wastewater treatment.
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The SPCC Rule applies to containers that are 55 gallons are larger, such as tanks and drums, and
oil-filled equipment with more than 55 gallons of capacity, such as transformers and hydraulic
equipment. The rule applies to fixed tanks and portable tanks, such as temporary contractor fuel
tanks at construction sites. Smaller containers are exempt from counting against the
1,320-gallon threshold quantity and from other SPCC Plan requirements.

Figure 13-3-3 Fuel Tank with Integral Secondary Containment

In practice, storm water will run off from any railroad facility to some receiving water.
Therefore, an uncontained oil spill could reasonably be expected to discharge oil to navigable
waters or adjoining shorelines even if miles away, and the SPCC Rule is generally considered to
apply to any facility with oil capacity that exceeds the thresholds listed above.
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3.4.4.2

SPCC Plan Requirements

A facility that meets the applicability criteria listed in Section 1.4.4.1 must develop and
implement a written SPCC Plan to prevent and control oil spills from their facility. Each SPCC
Plan should be unique to the facility it covers and must usually be certified by a Professional
Engineer.

3.4.4.3

Secondary Containment
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The SPCC Plan does not require submittal or approval by regulatory agencies unless a spill event
occurs requiring spill cleanup/recovery.

Bulk oil storage containers, including tanks, 55-gallon drums, or other containers larger than 55
gallons, must have secondary containment to prevent discharges of oil. Secondary containment
may be provided by a double-walled tank (usually preferred), drum containment pallets, dikes,
berms, curbs, or other barriers. Drainage collection systems with oil/water separators may be
utilized.
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If open containment berms or dikes are used, the containment must be sized to hold the contents
of the single largest container within the containment, plus adequate freeboard for anticipated
storm water. Visual inspections must be conducted and recorded to ensure that no oil is present
before draining the containment.
Oil-filled equipment requires secondary containment of the expected failure mode and quantity
of oil that may be released. Secondary containment of the entire oil capacity of the oil-filled
equipment is not required, unless determined by good engineering judgment.

ra
f

tN

If a facility cannot provide secondary containment for applicable bulk storage containers or oilfilled equipment, an oil spill contingency plan must be developed, and adequate manpower must
be dedicated for spill response.
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3.4.5 Facility Response Plans
3.4.5.1

Applicability

Some large facilities that could reasonably be expected to cause “substantial harm” to the
environment by discharging oil into or on navigable waters are required to prepare and submit
FRPs. A facility may pose “substantial harm” according to the FRP rule if it:
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Has a total oil storage capacity greater than or equal to 42,000 gallons and it transfers oil
over water to/from vessels, or



Has a total oil storage capacity greater than or equal to 1,000,000 gallons and meets one of
the following conditions:







3.4.5.2

Does not have sufficient secondary containment for each above ground storage area.

Is located at a distance such that a discharge from the facility could cause “injury” to fish,
wildlife, and sensitive environments.
Is located at a distance such that a discharge from the facility would shut down a public
drinking water intake; and
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Has had, within the past five years, a reportable discharge greater than or equal to 10,000
gallons.
FRP Requirements

WASTEWATER PRETREATMENT AND DISCHARGES (2020)

3.5.1 General
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A facility that meets the applicability criteria listed in Section 13.4.5.1 must develop and
implement a written FRP to prevent and control oil spills from their facility. The FRP is in
addition to the SPCC Plan. Each FRP should be unique to the facility it covers and must be
certified by a Professional Engineer. The FRP does require submittal and approval from the
USEPA.
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Railroad facilities may generate and discharge wastewater from activities such as fueling, repair,
maintenance, and cleaning of vehicles and equipment, manufacturing, and painting. Many
industrial facilities discharge wastewater through municipal sewers to POTWs. POTWs usually
implement a pretreatment program and regulate discharges to the sanitary sewer through
prohibitions on certain discharges, discharge limits, and discharge permits. Facilities that
discharge wastewater directly to waters of the United States are required to obtain and comply
with NPDES permits.
3.5.2 Regulatory Citations
The 1972 amendments to the CWA provide the statutory basis for the NPDES permit program
and the basic structure for regulating the discharge of pollutants from point sources to waters of
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the United States. Section 402 of the CWA specifically requires the USEPA to develop and
implement the NPDES program.
Federal regulations at 40 CFR 122 implement NPDES permitting; 40 CFR 401-471 implement
USEPA’s national “categorical” effluent limitations. A “categorical” discharge is a wastewater
discharge from a specified industrial category. Typically, categorical dischargers are subject to
certain discharge concentration or loading limits and reporting requirements. An example
category that applies to railroad facilities is Transportation Equipment Cleaning (40 CFR 442).

3.5.3 Implementing Agency
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Municipal utilities and POTWs implement discharge and permitting programs through local
ordinances and regulations. Local regulations may be more restrictive than Federal or state
regulations.
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Most states are authorized to implement the NPDES permitting program through their
environmental or natural resources agencies. Wastewater permits typically cannot be authorized
under general permits; site-specific and detailed applications are typically required. Plans for
wastewater treatment facilities may require certification by a registered professional engineer.
For new facilities, many states require the application be submitted 180 days prior to the
discharge. The application may need approval from the municipal utility or POTW’s prior to
submittal to the state agency, or a separate discharge permit may be required from the local
agency.
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The USEPA is the permitting authority in a few states, the territories, and on most Tribal lands.
USEPA is the permitting authority in the District of Columbia, Idaho, Massachusetts, New
Hampshire, and New Mexico.
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3.5.4 Pretreatment Requirements
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Facilities that discharge wastewater to municipal sewers and POTWs are usually required to
pretreat wastewater to comply with effluent discharge limits specified in the discharge permit
(see Section 1.5.5 of the CWA) and to prevent violations of the POTW’s own NPDES permit.
Railroad wastewater pretreatment facilities may range from simple screens and oil/water
separators to complex treatment plants, including equalization tanks and pumps, gravity or
dissolved air flotation (DAF) clarifiers, sand or other filters, and sludge treatment. Pretreatment
plants often utilize chemical treatment to help separate pollutants from the wastewater. The
appropriate pretreatment facilities must be determined on a site-specific basis to satisfactorily
treat the expected wastewater pollutants and flows.
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3.5.5 Effluent Discharge Limits
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Discharge permits and categorical standards, if applicable, specify certain effluent discharge
limits to comply with water quality standards. Discharge limits may include qualitative limits,
such as prohibiting discharges of large solids, rags, grease, etc., as well as quantitative limits
based on limiting specific concentrations of certain pollutants. Typical concentration-based
limits applicable to railroad facilities include oil and grease, total petroleum hydrocarbons
(TPH), volatile organic compounds, typically including fuel components benzene, toluene,
ethylbenzene, and xylenes (BTEX), pH, total suspended solids (TSS), biochemical oxygen
demand (BOD), and others.
Discharge permits often require monitoring of the effluent discharges by sampling and testing.
Sampling requirements may include periodic grab sampling or composite sampling, often
requiring automatic sampling devices. Continuous monitoring of certain wastewater parameters,
such as pH or flow, may be required. Weekly, monthly, or annual discharge monitoring reports
to the regulatory agency may be required.
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3.5.6 Operator Requirements

WATER BODY AND WETLAND PERMITS (20201)
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3.6
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Operator requirements for wastewater pretreatment systems vary according to state and local
requirements, as well as the complexity of the pretreatment plant. Many state and local agencies
have operator licensing and certification programs requiring a wastewater treatment plant
operator to pass an exam and have a required amount of experience. Operator licensing may be
specific to a certain pretreatment plant, and not applicable state- or system-wide.

3.6.1 General
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Railroad construction and maintenance projects often include the installation of bridges, culverts,
or fill material in waters of the United States including open water, channels and streams, and
wetlands. The United States Army Corps of Engineers (USACE) regulates construction and
other work in navigable waterways under Section 10 of the Rivers and Harbors Act of 1899 and
the discharge of dredged or fill material into waters of the United States under Section 404 of the
CWA. Federally designated State environmental agencies regulate construction activity within
waters of the United States under Section 401 Water Quality Certifications of the CWA.
The determination of which waters of the United States are under the jurisdiction of the USACE
and appropriate state agencies is complex and often controversial. Specific jurisdictional
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interpretations regarding the application of waters of the United States may also be subject to the
local USACE district you are working in as well as the USACE project manager. Waters of the
United States includes most surface waters, such as all navigable waters and their tributaries, all
interstate waters and their tributaries, most natural lakes, all wetlands adjacent to these waters,
and all impoundments of these waters. In addition, waters of the United States include most
sinkholes and manmade lakes and ponds if not designed specifically for detention/retention.
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Water bodies are classified by USACE as: traditionally navigable waters (TNW); relatively
permanent waters (RPW); and non-relatively permanent waters (non-RPW). TNWs and RPWs
are jurisdictional waters and permits are required for projects impacting these waters. NonRPWs are only jurisdictional if they have a “significant nexus” to a TNW.
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Wetlands may be tidal or non-tidal, and are areas inundated or saturated by surface or ground
water at a frequency and duration sufficient to support vegetation typically adapted for life in
saturated soil conditions. Tidal wetlands occur at the land/ocean interface where daily tidal
action moves water in and out of the systems. Tidal wetlands are found along the Atlantic and
Gulf coasts of the United States from northern Maine to southern Texas. Non-tidal wetlands are
inland, freshwater areas not subject to tidal influence. Non-tidal wetlands are commonly known
as marshes, swamps, bogs, wet meadows, and bottomland forests.
Identification and delineation of wetlands and water bodies requires specialized training to
evaluate specific vegetation, soil, and hydrology characteristics of an area.
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3.6.2 Regulatory Citations

tN

Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the CWA provide the
statutory basis for the USACE to regulate the placement or discharge of dredge or fill material
within waters of the United States. Section 401 of the CWA provides the statutory basis for
Federally designated States to regulate their state’s water quality.
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The regulatory limit for tidal waters under Section 10 extends to the mean high water (MHW), or
when adjacent non-tidal waters of the United States are present, the jurisdiction extends to the
limits of the non-tidal waters. The regulatory limit for tidal waters also extends seaward a
distance of three nautical miles.
The regulatory limit for tidal waters under Section 404 extends to the mean higher high water
(MHHW) line or when adjacent non-tidal waters of the United States are present, the jurisdiction
extends to the limits of the non-tidal waters.
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The regulatory limit for non-tidal waters of the United States, in the absence of adjacent
wetlands, is the ordinary high-water mark (OHWM). The OHWM is the line on the shore
established by the fluctuations of water and indicated by physical characteristics such as: a clear
natural line impressed on the bank, shelving, changes in the character of the soil, destruction of
vegetation, or the presence of litter and debris. A project that includes placement of fill material
or a structure, such as a bridge pier or culvert, within a water body between the OHWMs (or
below MHHW in tidal waters) requires a Section 404 permit (see Section 131.6.4 of the CWA).

Figure 13-3-4 Diagram of Regulatory Programs Governing Tidal Waters and Fresh

tN

Waters (Source: U.S. Army Corps of Engineers)

3.6.3 Implementing Agency
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The Section 10 and Section 404 permitting program is administered by the USACE with
oversight and enforcement from the USEPA. The USACE is organized geographically into eight
(8) divisions and 41 districts. Divisions and districts are defined by watershed boundaries;
several districts may be within one state, so it is important to determine the applicable district for
each project location. Each district has a regulatory branch, which implements the permitting
program.
The Section 401 Water Quality Certification program is typically administered on the state level
by the state environmental or natural resource agency. Section 404 permits are not valid until the
appropriate Section 401 water quality certification is issued. A project-specific water quality
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certification must be issued by the appropriate state agency, if a blanket certification is not
available.
3.6.4 Section 404 Permits
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Projects involving placement of dredged or fill material, including structures, into waters of the
United States are required to obtain Section 404 permits from the USACE. Certain categories of
projects that cause minimal impact to waters of the United States can be authorized under
nationwide or general permits. Commonly utilized nationwide permits for railroad projects
include Nationwide Permit 14 for Linear Transportation Projects such as bridges and culverts
and Nationwide Permit 3 for Maintenance. These Nationwide Permits are reauthorized every 5
years and were updated most recently in 201721.

D

Figure 13-3-5 Permitted Railroad Bridge Construction

Projects that propose larger or unique impacts to waters of the United States are authorized under
individual permits, which usually require additional consulting and review efforts to obtain.
Section 404 permits must be accompanied by a Section 401 water quality certification. Section
401 water quality certifications are administrated by state regulatory agencies and natural
resource agencies. Section 401 water quality certification ensures that the proposed impacts will
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not impair water quality below the state water quality standards. Section 404 permits are not
valid until the appropriate Section 401 water quality certification is issued. Some state agencies
have issued blanket certifications for specific nationwide permits. These certifications vary by
state and can change. It is important to determine the current certifications for Section 401 water
quality. If a blanket certification is not available, a project-specific water quality certification
must be issued by the appropriate state agency.
3.6.5 Mitigation Requirements
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The USACE has a “No Net Loss” policy concerning waters of the United States. No Net Loss is
a principle in which the USACE strives to balance unavoidable habitat, environmental and
resource losses with replacement of those features on a project-by-project basis.
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When submitting a permit application, the applicant must apply a sequential three-step
mitigation evaluation. The three steps are avoidance, minimization and compensation. In the
avoidance step, the application must demonstrate that all practicable measures were taken to
avoid adverse impacts to waters of the United States. Following avoidance, the permittee must
demonstrate that all practicable measures were taken to minimize impacts to any water of the
United States that could not be avoided. If impacts to waters of the United States cannot be
avoided or minimized, a compensatory mitigation plan is required.

Mitigation Banks: A permit applicant may obtain credits from a mitigation bank that has
been approved by the USACE and the state agency. A mitigation bank is a wetland,
stream or other aquatic resource area that has been restored, established, enhanced, or
preserved. This resource area is then set aside to compensate for future impacts to
aquatic resources resulting from permitted activities. The value of a bank is determined
by quantifying the aquatic resource functions restored, established, enhanced, and/or
preserved in terms of “credits.” Permittees, upon approval of the regulatory agencies, can
acquire these credits to meet their requirements for compensatory mitigation. Mitigation
banks may not be available in all areas.
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The purpose of compensatory mitigation is to replace the functions and values of the lost
resource. The amount and type of compensation is determined on a case-by-case basis by the
USACE district processing the permit application. Compensatory mitigation may include
restoration, creation, enhancement, and/or preservation of wetlands or other aquatic resources
including forested riparian corridors. Compensatory mitigation may be accomplished by:



In-Lieu Fee Mitigation: A permit applicant may make a payment to an in-lieu fee
program that will conduct wetland, stream or other aquatic resource restoration, creation,
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enhancement, or preservation activities. In-lieu fee programs are generally administered
by government agencies or non-profit organizations that have established an agreement
with the regulatory agencies to use in-lieu fee payments collected from permit applicants.
In-lieu fee programs may not be available in all areas.
Permittee-Responsible Mitigation: A permittee may be required to provide compensatory
mitigation through an aquatic resource restoration, establishment, enhancement, and/or
preservation activity. The compensatory mitigation may be provided at or adjacent to the
impact site (i.e., on-site mitigation) or at another location, usually within the same
watershed as the permitted impact (i.e., off-site mitigation). Compensatory mitigation
usually requires the mitigation area to be larger than the impacted area; for example, a
permit may require 1.5:1 mitigation ratio for a created wetland. The permittee retains
responsibility for the implementation and success of the mitigation project.
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